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 Defendant Brook Thomas Bonner challenges his burglary conviction (Pen. Code, 

§ 459),1 arguing the trial court erred in excluding testimony from his grandparents that 

they had previously seen him act paranoid and worry about nonexistent dangers.  

Defendant also argues the trial court erred in instructing the jury that the defense of 

mistake of fact requires that a defendant’s belief in the mistaken fact be reasonable.  We 

will affirm. 

                                                           
1  Undesignated statutory references are to the Penal Code.  
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FACTUAL AND PROCEDURAL BACKGROUND 

 In February 2017, defendant broke into a corner store via a glass front door and 

took a few e-cigarettes, canisters of chewing tobacco, sunglasses, and coins.  Defendant 

did not take the $500 in cash that, according to the store owner, was out in the open. 

 That same evening, defendant’s mother called the police and expressed concern 

about defendant, who was in the same area as the store.  Defendant’s mother 

subsequently informed police that he was safe at a nearby apartment.  The police found 

defendant at the apartment, and he appeared to be high on methamphetamine.  At trial, a 

police officer testified that individuals using methamphetamine often become paranoid, 

schizophrenic, and have hallucinations. 

Defendant told police that some people were after him and he had gone to the 

apartment to call someone.  Defendant had heard a woman’s muffled screams and saw 

two men drive by slowly in a white sedan, looking at him.  He broke into the corner store 

to set off the alarm and obtain help.  Defendant initially denied taking anything from the 

store but eventually told police that he had grabbed things to throw at the people chasing 

him.  Police asked why defendant had not just called 911 from the pay phone next to the 

corner store, and defendant responded he was “rushing” and “didn’t know what those 

guys had.”  Defendant said he was a “regular user” of methamphetamine but was not 

under its influence at the time of the incident.  An audio recording of defendant’s 

interview by the police was played for the jury.  Police searched the area but did not find 

a white car or a woman. 

 When police transported defendant to jail, they found white powder where 

defendant had been sitting that tested positive for methamphetamine.  The powder had 

not been there at the start of the ride.  Defendant’s condition deteriorated and he 

eventually required medical care. 

 In July 2017, defendant was charged with second-degree commercial burglary 

(§ 459; count I), using and being under the influence of a controlled substance (Health & 
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Saf. Code, § 11550, subd. (a); count II), and possession of a controlled substance (Health 

& Saf. Code, § 11377, subd. (a); count III).  As to count I, it was further alleged 

defendant had three prior prison terms.  (§ 667.5, subd. (b).)  Prior to trial in July 2017, 

defendant pleaded no contest to the two controlled-substance offenses and admitted the 

prior prison terms.   

 At trial, defendant argued that he actually believed he was being chased and that 

this excused his acts.  At the start of trial, defendant informed the trial court that his 

grandparents were prepared to testify.  Although they were not percipient witnesses to the 

incident, they had previously seen defendant making delusional and paranoid statements.  

The People objected to the proposed testimony, arguing this was a discovery violation 

and irrelevant.  The trial court agreed and excluded the testimony on both grounds, and 

also because defendant’s grandparents were not medical professionals with the proper 

expertise to testify on the subject.  

 The trial court also instructed the jury regarding mistake-of-fact with a modified 

CALCRIM No. 3406: “The defendant is not guilty of second degree burglary if he did 

not have the intent, or mental state, required to commit the crime because he mistakenly 

believed a fact.  If the defendant’s conduct would have been lawful under the facts as he 

believed them to be, he did not commit second degree burglary.  [¶] If you find that the 

defendant believed that he was being chased by individuals who wished to harm him 

physically and he acted because of legal necessity, he did not have the specific intent or 

mental state required for second degree burglary.  [¶] If you have a reasonable doubt 

about whether the defendant had the specific intent or mental state required for second 

degree burglary, you must find him not guilty of that crime.” 

 The trial court also instructed the jury regarding legal necessity, pursuant to 

CALCRIM No. 3403: “The defendant is not guilty of second degree burglary if he acted 

because of necessity.  In order to establish this defense, the defendant must prove that: 

 [¶]  One:  He acted in an emergency to prevent a significant bodily harm or evil to 
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himself or someone else; [¶] Two:  He had no adequate legal alternative; [¶] Three:  The 

defendant’s acts did not create a greater danger than the one avoided; [¶] Four:  When the 

defendant acted, he actually believed that the act was necessary to prevent threat or harm 

or evil; [¶] Five:  A reasonable person would also have believed that the act was 

necessary under the circumstances; [¶] And six:  The defendant did not substantially 

contribute to the emergency.  [¶] The defendant has the burden of proving this defense by 

a preponderance of the evidence.  This is a different standard of proof than proof beyond 

a reasonable doubt.  [¶] To meet the burden of proof by a preponderance of the evidence, 

the defendant must prove that it is more likely than not that each of the six listed items is 

proved.”  

 In July 2017, a jury found defendant guilty of count I.  In August 2017, the trial 

court sentenced defendant to county jail for an aggregate term of six years, as follows:  

three years for count I (§ 459) plus three years for the prior prison terms (§ 667.5, subd. 

(b)), and two concurrent one-year terms for counts II and III. 

 Defendant filed a timely appeal. 

DISCUSSION 

I 

 Defendant contends the trial court erroneously instructed the jury that, in order to 

exonerate him, his mistaken belief that he was being chased had to be reasonable.  

Defendant points to the following portion of the mistake of fact instruction:  “If you find 

that the defendant believed that he was being chased by individuals who wished to harm 

him physically, and he acted because of legal necessity, he did not have the specific 

intent or mental state required for second degree burglary.”  (Italics added.)  Per 

CALCRIM No. 3403, the jury was also instructed that defendant had the burden of 

proving that “A reasonable person would also have believed that the act was necessary 

under the circumstances.”  (Italics added.)  Citing People v. Lawson (2013) 

215 Cal.App.4th 108, 114 (Lawson), defendant argues that burglary is a specific-intent 
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crime, which can be negated by an unreasonable belief.  Defendant also points to the 

statutory basis for the mistake of fact defense, section 26, and argues it does not require a 

reasonable belief. 

 We review de novo whether a jury instruction correctly stated the law.  (People v. 

Posey (2004) 32 Cal.4th 193, 218.)  As explained in Lawson, “[t]he mistake-of-fact 

defense operates to negate the requisite criminal intent or mens rea element of the crime, 

but applies only in limited circumstances, specifically when the defendant holds a 

mistaken belief in a fact or set of circumstances which, if existent or true, would render 

the defendant’s otherwise criminal conduct lawful.”  (Lawson, supra, 215 Cal.App.4th at 

p. 111.)  For example, a defendant who finds a motorcycle next to a fenced area with 

trash bins inside would have a mistake of fact defense because he had an “actual and 

reasonable belief in a set of circumstances--that the motorcycle had been abandoned--

which, if true, would have shown he did not knowingly possess a stolen motorcycle.”  

(Id. at p. 115.)  By contrast, a defendant is not entitled to a mistake of fact defense if he 

walks out of a store and forgets he has a hoodie on his shoulder that he has not paid for.  

(Id. at pp. 115-116.)  In such circumstances, it would not be lawful for the defendant to 

walk out of the store with the hoodie.  (Ibid.) 

 Similarly here, only if defendant’s actions were a legal necessity or due to duress 

would it have been lawful for him to enter the store with the intent to deprive its owner of 

items that he would use to throw at someone.  As our Supreme Court has explained with 

respect to robbery, “the unreasonable belief that a defendant is acting under duress will 

not negate the requisite specific intent; that intent is to deprive the owner of the property 

taken.”  (People v. Bacigalupo (1991) 1 Cal.4th 103, 126, judgement vacated and 

remanded on other grounds sub nom. Bacigalupo v. California (1992) 506 U.S. 802 

[121 L.Ed.2d 5].)  Courts have held the same rule applies to burglary.  (People v. Kearns 

(1997) 55 Cal.App.4th 1128, 1136 [finding contrary to law the defendant’s proposed 

instruction that “[t]he defendant’s honest belief, even if mistakenly or unreasonably held, 
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that her life would be in immediate danger if she did not engage in the conduct charged 

negates the criminal intent necessary to convict her of the crimes of robbery and 

burglary”].)  We find no error in the instructions.   

II 

 Defendant contends the trial court erred in excluding the testimony from his 

grandparents, which he argues was relevant to prove that he believed he was in danger on 

the night in question and therefore lacked the requisite intent to commit the crime.  Citing 

People v. Superior Court (Mitchell) (2010) 184 Cal.App.4th 451, 453-454, 459, 

defendant also argues the trial court erroneously failed to first exhaust other discovery 

sanctions.  (§ 1054.5, subd. (c).)  In addition, defendant argues, excluding the testimony 

violated his constitutional right to present a defense.  The People contend there was no 

error because the proposed testimony was irrelevant as a matter of law. 

 In California, only relevant evidence is admissible.  (Evid. Code, § 350.)  Relevant 

evidence is that “having any tendency in reason to prove or disprove any disputed fact 

that is of consequence to the determination of the action.”  (Id. § 210.)  We review a trial 

court’s evidentiary rulings for abuse of discretion.  (People v. Venegas (1998) 18 Cal.4th 

47, 93.)  A trial court has no discretion to admit irrelevant evidence.  (People v. Carter 

(2005) 36 Cal.4th 1114, 1166-1167.)  Given that defendant’s grandparents were not 

percipient witnesses and could not testify regarding defendant’s demeanor the evening of 

the incident, the relevance of their proposed testimony is, at best, minimal, and the trial 

court did not abuse its discretion in excluding it. 

 Even if the trial court erred in excluding the testimony of defendant’s 

grandparents, defendant was not prejudiced under either the Chapman or Watson 

standards.  (Chapman v. California (1967) 386 U.S. 18 [17 L.Ed.2d 705]; People v. 

Watson (1956) 46 Cal.2d 818, 836.)  The jury heard the police officer’s testimony that, 

the night of the event, defendant said that men were “after him,” that he broke the store 

window to set off the alarm to alert the police, and that he took items to throw at the 
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people who were chasing him.  An audio recording of the police interview with defendant 

just after the incident was played for the jury, giving the jury ample opportunity to assess 

defendant’s sincerity in his belief.  Moreover, a responding police officer testified at trial 

that defendant appeared to be “scared” and “paranoid.”  Defendant also appeared to be 

under the influence of methamphetamine, and a police officer testified at trial that 

individuals using methamphetamine often become paranoid, schizophrenic, and have 

hallucinations.  However, as previously discussed, defendant’s genuine belief that it was 

necessary to break into the store to retrieve items to throw at the men would only negate 

his larcenous intent if it was also reasonable.  (People v. Bacigalupo, supra, 1 Cal.4th at 

p. 126; People v. Kearns, supra, 55 Cal.App.4th at p. 1136.)  Given that the proposed 

testimony did not address this disputed fact, any error was harmless. 

DISPOSITION 

 The judgment is affirmed. 
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